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RE: Notice E~ Parte Meeting, Re"lew of Section 251 Unhundling OhUgui...... nf
Incumhent Loul EUhange Carrien; lmplemealatlon ofl.ll. Local Compelilinn
Prn,'i.in.. nf tile Telecommu nlulions .... el of 19'96; Deployment of Wlrellne
Sen'ic.. Offering Ad.'anetd Telerommunicatinns Capablltty. CC Docl.;tl N....
01-338, %-98, 98-147, NUlic.. of I'rnpostd f(ultmaking, ~·CC 01-361 (~Trinnial

Re~iew~ or ~"" PR"'").

Dear Ms. Doneb:

Pursuanl 10 Seclion 1.1206 of the Commission's rules, this letter will provide oolice
ll\al OIl UCInbeT 1,. 2002, L.m Allamura. Assoc,ale Gcneral Coon""l for Duke Energy; Tony
Cockcmam, Director-Network Planning for OukeNel Conununications LLC (~DukeNet")

and the undersigned rollInel for DukeNet mel ""h Jordan Goldstein to discuss regulaIory
issoes relating 10 the above- referl'nced dockclS.

DukeNel. a Delaware limited liahilily eompany formed in 1994, is a "holly owned
telcwmmunicaliOl\S subsidiary of Duke Energy Corpornlion. a diversificd multinational
energy company, DukcNct is a facilily·ha;cd carriers' carrier lhal provides long haul and
metro !landlVidlh capacity and collocalion services to t.lecommunication providers. lIS
customers include incumbent local exchange carri= ("ILECs"). <:ompding retail local
exchange carrion ("'CLECs''). [nterne:! Service Providers ("[SPs'. inlerl'xchangc carriers and
commerl'ial m""ile radio oerY1ce f-r.MR~~) ~"rri"", OnkeNet is b......-l in CMriOlte. Nonh
Carolina and C\UTCfllly opc!'lItcs a fiber network lhal links major melropoliWl centClO of
Nonh Carolina. Sculh Carolina, Georgia and Florida. DUkeNel is continuing to work to
ex~ iii footprinl to cover other Slates in the Southeast
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The pUfJ'05e ofour meetIng was t(/ address the question mise<! by !he Commissioo in
P""'lU"ph 37 of !he NPRM: whether unbundli"i re<JuiremML< .!>nul<! hIm nn th~ tYl"'" of
!Ien'ices ll1e 'e<Jues!ing carrier seeks to offer, DukeNet', objecu,"es for ll1e meeting were (I)
ensure access by CLECs to unbundled networ!< clements (LlNE'li (0' provision of any
telreommunication< ,erv,ee wlIhout reslnetion: (2) """UK CLEC acee" 10 a broad li51 of
UNEs; (J) cru;u'e lllat DukeNet can orde' qWdif)'lng facilities as UNEs; ond, (4\ to erunm:
clear answers to these questions emerge from ll1e Trienni.1 Review so as to provide
regulatory certainty,

DukeNel'. NelWork

Included as AlIllCbment A is a map of DukeNet's networ!< based in tile Carolinas and
extending to 21 cities in 4 states. DukeNet operates. dense wavelength divi5ion multiplexed
.yu<!u""",u. vpllcul ""tWVI1< compriEed of 2S,OOO fiber miles and 2000 route miles of filx:r.
Aeross its network, DukeNet has installed 120 on-net points ofp~e ("POPS") and bas
collocation facilities in 40 ILEC rentral offICes ("Q'Ds). DukeNct'. investment in this
network i. well in exccllS of .sSO,OOO,OOO. Howe'"cr. l)ukeNet needs. lICCCSS to. b..-J lIlT3y
ofUNE& to penetrate the wholesale local exehmge market and effectively compete with the
ILECs.

AJ ooted above, OnkeNet is a wholesale C'llTier and C'llTies traffic fo' all types of
retail telecommunIcatIons providers. The pnncipal foc"" of this meeting Wail camage of
traffic ofCMRS eamen. CMR$ traffic COO$tilUles approximately llJ'" of DukeNet's traffic.
Included as Atta<;hment B is • diagram depicting OnkeNet'. use of its infrastructure and
UNEs to servicc CMRS camr:rs.. FollowinR is a description ofll1e servi= DukeNet provitles
to CMRS eamOlll'

• Mnhlle SWltcllln~ C""t""" C'MSC.") _ nllk~"'et r,Jlm"" t.. ffit betw"." C'-tRS
swilches. Duk~Net has built fiber to IS of!he 30 MSCI in DukeNet'llarget market.
DukcNet n=ls dark fiber tr"".port or dedicated \1WIsport UNEs from lLEC CIOs to
access the remaining MSCI in itltarget market. Tran£pOrt UNE. &rC 1110 neceso.ary
to provide TOUte diversity to MSCs to wbich DukcNet bas built its O"'TI fit>er.

• Cell Sil., - DukeNet carrie. tnffic from cell lites to "';tches and (rom cen 'iteo 10
aggregation sites or hubs and, intwn, from hubs to MSCs. DuhNeI has built tiber to
a .man number o(tbese site. in it.targC1 market. Because ofll1e restraint on capital
for telecommunications. DulceNct SCl'Ves these sites primarily through pun::hase of
special access circuits. DukeNet needs access to UNE OSI loops to compete will1
ILECs f(Or this traIT,.,. SpeciallCCcss circuit. are 40-75'1. mo~ ellpensive than UNE
l<IOlls.
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ILEes have denied DukeNet access to ONEs necessary 10 provide the =vi\:e described
above on the basis \hat UNEII may r>ot ~ used to scrvice CMRS traffic.

Usr Reltrlrtioni An: Uplawfull1pdu 1M Asl and t"CC Dreil;"""

Usc restrictiorul on =vices offered over UNEII an: contrill)' to the plain language of
tl1e Act S<:ct'0II 251(0)(3) .Ial... thaI IU'C. mUlt provide. to "any rcq"".ting
telecommunications camer" access to "netwod clements on an unbundled basis" for the
provision of"'a tciecommuniClltions ~'icc:'

Thc Act's very broad definition of a nctwork clement in Sc<;tion 153(29) would have
to be significantly modified to support a USe restnction. The FCC expressly rejected such
...,.tric,ion. in ,he Local Comf'C'iti<m Or·J.".. n[S]C<:lion 25t(.)(3) doc5 '''''' iml"''''' allY
service-related restrictions or Il'ljuirements on requcsting carriers in conneclion with the usc
of unbundled nctwO<!< clement.... Locol COlrlpel;lio~ Order. , 264. TIliJ viC'll' was Ister
~uWfiC\l in U,e Comm'ssion's Imcrt:onnecuon rules lIS an express prohibition on any such
limitations. IL£Cs "ohall not impose limit.alions, restrictions, Or requirements on requests
for. or the lISe of, [UNEs] th.t would imJ1.1ir the abilily of a Il'ljuesling telecommunications
carrier to oITer a telecommunicatiOD1 service m thc manner the requestmg
telecommunications carner mtends." 47 C.F.R. § 51.309(8), The FCC should rcalTum in the
Triennial Review Congress' clear intention not to pennit any use restrictions on UNEs,

lJu Rntrietion§ Willimotdr Dndopmeolof Local Com!!!t;t;on.

CMRS carriers rely to an overwhelming des=: on ILEC facilities for transpon and
for l""t mile ~.ivity. See. Comments of VoicCSlrearn Wireless Corporation at 15.
Ironically, lLECs 1La"e a monopoly in the pmvisiQf1 of facilities to CMRS camen who, in
tum. m: pemaps the most fonnidablc threat to the ILEC. local exchange lTlOflOllOly.
Wholesale CLECs such as DukeNet have built facilities to compete with IU;Cs for CMRS
carrier business. These facilities cSlT)' traffic am0"i MSCs and from wireles5 hubs and cell
sites to MSCs.

WMI......le ("I.He• ..-1 Ol".ee.«< In tINF.. tn ['T<'lvitle """e d"'''''''''ylred"Dd.""y for
sites to which CLECs already ha"e tiber and to provide access to sites to which construction
cannot be justified. It is simply not economically feasible fot wholesale CLECs 10 duplicate
the [LEC fiber netwo,k.. U.e =1';Oli"". w"uld deny CLECs """"" to exi.ling dark fiber
placed by lLEC. to ICrviee CMRS cmen. Dark fiber i. nol available through [LEC special
accesslarilTs.

:tlilh use restriclions. the [LEC monopoly over CMRS carriers will be preserved. A
primary competitor for [LEe local exchange business will be denied alternatiyes to help it
""mpo..ic. Willwul use restrieHons, wholesale CLI~C$ c;m compete with lLEC. fot CMRS
business and promote local competition through an intcrmodall'roVlder.
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Iht Allnutt of Use Restrlclion. Will Promo't farililieo-Ra",d eomorftion.

DukeNeI and other wholesaie> CLEe, have made ,ubstanliallm'eslments in !he,r own
networks. DukeNeI has invested well in eJ:ce~~ of SSO.OOO.OOO in 25,000 ofmiles fiber. 120
on-net POP.. and 40 collocations, The: ,tatu~ of capital markets lUld Ihe lelecom sector has
l'C.mcled DukeNet's access 10 capital for COrLllruclion of no;y,' fiber routes. While less capital
inl""",i,,~ lhan fi...". mn<1n>etinn, lIrldine e;""lronies 10 da",- fiber ,.."resent. a $lgnificanl
capi",1 investment This level of inveslment is more readily juslified in the present markel.
DukeNel'~ rt:W«l of inveslmcnl and ilS wholesale business model dcmonsmlle DukeNefs
commitment to f:ociliti ....b..ed competition.

O,ECs Sbould lla>'e Access 10. Broad Ust of UNEs.

Access 10 a broad array of UNEs is necessary 10 promote competition in !he
wbolesale markct in which DukcNeI "'I,ente.. Carrier customers cxpcc1 nelWOrk rrowlllarn:y
III ~'" e",,"t of failLil"'" Evcn wkJC Duk"N"t has il. own fiber mc,lilies, II oftorn needs
UNEs to meet the: market demand for route diversity and redUl1dancy. Wholesale CLEC.
cannot compete effeclively wilh fLECs witOC>ul the rroundancy that carrier customer< eXp""t,
UNEs are also used to fill in gap. in DukcNet's nClwork. TIle Ubiquity of the [LEe last mile
facihties cannot be matched by anycompctitOf and mUSI be supplied by ""= to UNE.s.

UukeNd SIIould lie AllIe to Order Quarrying t·uirli... a. UNF. •.

lLECs have invented usc ~rictions for which th= i, no legal basis 10 deny CLEes
acee•• to UNE. 10 serve CMRS carriers. However, !hey ha,'e also argued that the circuill;
CLEe. ha,'e tried 10 order are not lfNEs. DukeNel believes thai tbe following facilities are
UNEs to which it is entilled under !be Act. DukeNct WlUlts 10 ensure through the Triennial
Review that DukeNet has ace= to the:;(: UNEs.

Dart Fibn Transport. DukeNel is C'lltitled 10 lUlbundled access 10 daIk fiber from its
colloclllion in the sc...-ing win: center serving a CMRS site to ill; POP at the site at UNE
prices. Dar\;: fiber 1Iallspon is dcfiood as "incumbent LEC optical transmis;sion facilities
without llllaChed multiplexing, aggregation or other "Iectrnni",,'" !'>fJCtinn _~1.11Q(rl)(l)(i;)

The Inler<:onnectiOct Rules abo require the ILEC 10 "permit, to the extent technically
feasible, a requesting telecommunications carrier to conne<;1 such interoffice facilities to
equipment desIgnated by the requesting tdcc<>mmunication. carrier, including. but not
limited to, the requesting carrier's collocated foc,htic.," Section 51.31 t}(d)(2)(iii). DukeNct
can designate its POP as the tenninal for the dark fiber. The facility described here i~

unbundled dolk fiber and Mould be pro ...id<xl to DukcNcl under the ACI.

Local LOQ{J. DukeNct is entitled to Ul1bundlcd acceS!l at UNE priccs to thc loop
facility fjOlll Dw..~N<:t'~ ~ullu<;aliUII in lh~ ,;e....ing wire center ..,...·ing a cell site to the
DukeNCI POP or other demarcalion point al the site. TIle Interconnection Rules dcfme the
local loop as tile '1ransmission facilily between a distribulion frame .. , in an [!LEe] central

RALll560lM
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office and !he loop demarcation POint at the end-user customer premises .." Sectioo
S1.319(a)(1). IfDukeNet has a!'OP at a cell site. it may servc ll.\ the demaml1ioo point. The
POP is the funetiQllal equivalent of a networl interface device typically associated wah a
local loop. n.e POP or other demarcation point is located 1lI the CMRS carrier's premises.
and thc CMRS carrier IS the end-user of DukeNet's wholesale liCTVice. The facility DukeNet
wanlli to order is an unbundloo local loop and should be provided under the Act.

DeI!/t::me<! Trmupon. Under !be Ac!. DukeNet should ha"e unbundled access tQ

dcdiealcd transpon between an [LEC central office or serving wire center and a DukeNet
CMRS cu.tom.... '. switch or cell site, The [ntcT<:onnection Rules define dedicated trllnl\pon
as "[ILEC) transmtSlaon facilities. . dedicated to a partIcular customer or carner. that
provide telecommunications betwem wire cmters o""'tled by [lLECs] or l'C<lucsttng
telecommunication. eatricn. or b<:twocn .,.,itchc.o owned by [ILOCs] or ""'Iucstlng
telecommunications carricrs ...." Section S1.319(d)( I).

The ci",uit l:>etwoxn aJl ILEC CCJltr".1 "ffiee '" >er.illll wi'" CWIter and a DukeNet
CMRS customer's SwilCh or cell site mCC'lS this definition. The circuit is dedicated tQ

lWIicular customer or carrier -DukeNet'. CMRS carrier customer. The cireuit is owned by
the ILEC. It connects an lLEC CIOor serving wire COOter with an MSC. DukeNCI subscribes
to the arguments of Progress Telecom and others that a cell site perform& SWItching
functions. S:tt Comments of Progress Telecom at 9, Howeo,'er, to the extent the FCC
l:>eliC'o'cs the definilloo needs tQ he broadened to eocampass cell s,tes,!be deliniuOfl ohould hc
so modified.

Nett! rOT R!1!ulatory Certalan',

The present uncertainly over access tQ liNEs presents a milior obstacle 10 the
continued dC'o'eiopment ofwllolesale competition in the local exchange marl:et. Commitment
of even the limited resources now JlvaiLabIe ror raciliti« tQ compete with ILECs in this
market is sevaely inhibited by the IJld: of clarity over ILEC obligation!!. DukeNct beliC'o'C!i
that the FCC must remove this uncertainty in its Order in the Triennial Review for
competitton to have a chance In the wholes.aJeor retail markets.

Siocerely.

Henry C. Campen, Jr.

lICCjrldbtn
AttaChments

ox: Jonlan Goldstein
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DukeNet Facts

• DukeNet has spent in excess of $50MM to establish
its current network footprint

• DukeNet operates a DWDM/SONET network
encompassing approximately 25,000 fiber-miles
(2,000 route miles)

• DukeNet operates approximately 120 on-net POPs

• DukeNet acts primarily as a carrier's carrier and its
customer segments include: wireless carriers,
GLEGs, IXGs, and ISPs
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Use of DukeNet Infrastructure and l'NEs to Service Wireless Carriers
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